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Supreme Court of Louisiana.
Jacqueline T. HODGES and HRC Solutions, Inc. (formerly known as Med-Data Manage-
ment, Inc.)
V.
Kirk REASONOVER, Esq., Alfred A. Olinde, Jr., Esg. and Reasonover & Olinde, LLC.

No. 2012-CC-0043.
July 2, 2012.
Rehearing Denied Sept. 21, 2012.

Background: Former clients filed alegal malpractice complaint against attorney. The District
Court, Orleans Parish, denied attorney's declinatory exceptions. Attorney sought supervisory
writs.

Holdings: After granting writs, the Supreme Court, Knoll, J., held that:

(1) abinding arbitration clause between an attorney and client does not violate Rules of Pro-
fessional Conduct provided the clause does not limit the attorney's substantive liability,
provides for a neutral decision maker, and is otherwise fair and reasonable to the client, and
(2) forum selection clause in attorney-client agreement did not violate the rule of professional
conduct that prohibited a lawyer from “prospectively limiting the lawyer's liability to a client
for malpractice unless the client was independently represented in making the agreement.”

Affirmed.

Victory, J., dissented and assigned reasons.
Kimball, C.J., dissented and assigned reasons.
Weimer, J., concurred and assigned reasons.

Johnson, concurred in the result.
West Headnotes
[1] Alternative Dispute Resolution 25T €113

25T Alternative Dispute Resolution
25TI1I Arbitration
25T (A) Nature and Form of Proceeding
25Tk113 k. Arbitration favored; public policy. Most Cited Cases
The positive law of Louisiana favors arbitration as a preferred method of alternative dis-

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0226549501&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0213589501&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0161078401&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0280802001&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=25T
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=25TII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=25TII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=25Tk113
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=25Tk113

FOR EDUCATIONAL USE ONLY Page 2
103 So.3d 1069, 2012-0043 (La. 7/2/12)
(Cite as: 103 So.3d 1069, 2012-0043 (La. 7/2/12))

pute resolution. (Per Knoll, J., with two justices joining, one justice concurring and one justice
concurring in the result.)

[2] Attorney and Client 45 €63

45 Attorney and Client
45]1 Retainer and Authority
45k63 k. The relation in general. Most Cited Cases

Attorney and Client 45 €106

45 Attorney and Client
45!11 Duties and Liabilities of Attorney to Client
45k106 k. Nature of attorney's duty. Most Cited Cases
The relation of attorney and client is more than a contract; it superinduces a trust status of
the highest order and devolves upon the attorney the imperative duty of dealing with the client
on the basis of the strictest fidelity and honor. (Per Knoll, J., with two justices joining, one
justice concurring and one justice concurring in the result.)

[3] Attorney and Client 45 €106

45 Attorney and Client
45111 Duties and Liabilities of Attorney to Client
45k106 k. Nature of attorney's duty. Most Cited Cases
In no other agency relationship is a greater duty of trust imposed than in that involving an
attorney's duty to his client. (Per Knoll, J., with two justices joining, one justice concurring
and one justice concurring in the result.)

[4] Attorney and Client 45 €64

45 Attorney and Client
45]1 Retainer and Authority
45k64 k. What constitutes aretainer. Most Cited Cases
An attorney-client contract which directly violates a disciplinary rule is unenforceable.
(Per Knoll, J., with two justices joining, one justice concurring and one justice concurring in
the result.)

[5] Attorney and Client 45 €32(3)

45 Attorney and Client

45| The Office of Attorney

451 (B) Privileges, Disabilities, and Liabilities
45k32 Regulation of Professional Conduct, in General
45k32(3) k. Power and duty to control. Most Cited Cases

Although the basic relationship between client and lawyer may be contractual, that associ-
ation is nonethel ess subject to the inherent authority of the court to positively affect that fidu-
ciary relationship through its power to regulate the practice of law. (Per Knoll, J., with two
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justices joining, one justice concurring and one justice concurring in the result.)
[6] Attorney and Client 45 €=3

45 Attorney and Client
45| The Office of Attorney
45| (A) Admission to Practice
45k3 K. Jurisdiction to admit. Most Cited Cases

Attorney and Client 45 €32(3)

45 Attorney and Client
45| The Office of Attorney
451 (B) Privileges, Disabilities, and Liabilities
45k32 Regulation of Professional Conduct, in General
45k32(3) k. Power and duty to control. Most Cited Cases

Attorney and Client 45 €36(1)

45 Attorney and Client

45| The Office of Attorney

45| (C) Discipline
45k 36 Jurisdiction of Courts
45k36(1) k. In general. Most Cited Cases

The Supreme Court has exclusive and plenary power to define and regulate all facets of
the practice of law, including the admission of attorneys to the bar, the professional responsib-
ility and conduct of lawyers, the discipline, suspension and disbarment of lawyers, and the cli-
ent-attorney relationship. (Per Knoll, J., with two justices joining, one justice concurring and
one justice concurring in the result.)

[7] Attorney and Client 45 €=32(2)

45 Attorney and Client

45| The Office of Attorney

451(B) Privileges, Disabilities, and Liabilities
45k32 Regulation of Professional Conduct, in General
45k32(2) k. Standards, canons, or codes of conduct. Most Cited Cases

The standards governing the conduct of attorneys by rules of the Supreme Court ungques-
tionably have the force and effect of substantive law. (Per Knoll, J., with two justices joining,
one justice concurring and one justice concurring in the result.)

[8] Attorney and Client 45 €105

45 Attorney and Client
45!11 Duties and Liabilities of Attorney to Client
45k105 k. In general. Most Cited Cases
Any dispute relative to an attorney-client relationship is subject to the close scrutiny of the
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Supreme Court and is resolved under the codal provisions as illuminated by the Rules of Pro-
fessional Conduct. (Per Knoll, J., with two justices joining, one justice concurring and one
justice concurring in the result.)

[9] Attorney and Client 45 €=44(1)

45 Attorney and Client

45| The Office of Attorney

45| (C) Discipline
45k37 Grounds for Discipline
45k44 Misconduct as to Client
45k44(1) k. In general. Most Cited Cases

A binding arbitration clause between an attorney and client does not violate Rules of Pro-
fessional Conduct provided the clause does not limit the attorney's substantive liability,
provides for a neutral decision maker, and is otherwise fair and reasonable to the client. (Per
Knoll, J., with two justices joining, one justice concurring and one justice concurring in the
result.) State Bar Articles of Incorporation, Art. 16, Rules of Prof.Conduct, Rule 1.8(h)(1),
LSA-R.S. foll. 37:222.

[10] Alternative Dispute Resolution 25T €151

25T Alternative Dispute Resolution
25TI1I Arbitration
25T11(B) Agreementsto Arbitrate
25Tk150 Operation and Effect
25Tk151 k. In general. Most Cited Cases
By agreeing to arbitrate a statutory claim, a party does not forgo the substantive rights af-
forded by the statute; it only submits to their resolution in an arbitral, rather than a judicial,
forum. (Per Knoll, J., with two justices joining, one justice concurring and one justice concur-
ring in the result.)

[11] Alternative Dispute Resolution 25T €151

25T Alternative Dispute Resolution
25TI1I Arbitration
25T11(B) Agreements to Arbitrate
25Tk150 Operation and Effect
25Tk151 k. In general. Most Cited Cases

Attorney and Client 45 €=44(1)

45 Attorney and Client
45| The Office of Attorney
45| (C) Discipline
45k37 Grounds for Discipline
45k44 Misconduct as to Client
45k44(1) k. In general. Most Cited Cases
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Forum selection clause in attorney-client agreement did not violate the rule of professional
conduct that prohibited a lawyer from “prospectively limiting the lawyer's liability to a client
for malpractice unless the client was independently represented in making the agreement”; an
arbitration clause, or any forum selection clause, did not limit or alter either party's substant-
iverights, rather, it provided for an alternative venue for resolution of disputes. (Per Knoll, J.,
with two justices joining, one justice concurring and one justice concurring in the result.) AS
12.63.020(a)(1)(B).

[12] Alternative Dispute Resolution 25T €=134(3)

25T Alternative Dispute Resolution

25TI1 Arbitration

25T11(B) Agreements to Arbitrate
25Tk131 Requisites and Validity
25Tk134 Validity
25Tk134(3) k. Validity of assent. Most Cited Cases

The arbitration clause in attorney-client agreement was unenforceable, where attorney did
not adequately disclose the full scope of the arbitration clause and the potential consequences
of agreeing to binding arbitration. (Per Knoll, J., with two justices joining, one justice concur-
ring and one justice concurring in the result.)

*1070 Schonekas, Evans, McGoey & McEachin, LLC, Kyle Schonekas, lan Atkinson, Willi-
am P. Gibbens, New Orleans, LA, for Applicant.

*1071 Matthews & Warriner, LLC, Robert Hugh Matthews, Pauline Marie Warriner, New Or-
leans, LA, for Respondent.

KNOLL, J.

**1 We are called on to decide whether a binding arbitration clause in an attorney-client
retainer agreement is enforceable where the client has filed suit for legal malpractice. This
case presents two important countervailing public policies: Louisiana and federal law expli-
citly favor the enforcement of arbitration clauses in written contracts; by the same token,
Louisiana law also imposes a fiduciary duty of the highest order requiring attorneys to act
with the utmost fidelity and forthrightness in their dealings with clients, and any contractual
clause which may limit the client's rights against the attorney is subject to close scrutiny.

After our careful study, we hold there is no per se rule against arbitration clauses in attor-
ney-client retainer agreements, provided the clause is fair and reasonable to the client.
However, the attorneys' fiduciary obligation to the client encompasses ethical duties of loyalty
and candor, which in turn require attorneys to fully disclose the scope and the terms of the ar-
bitration clause. An attorney must clearly explain the precise types of disputes the arbitration
clause is meant to cover and must set forth, in plain language, those legal rights the parties
will give up by agreeing to arbitration. In this case, the defendants did not make the necessary
**2 disclosures, thus, the arbitration clause is unenforceable. Accordingly, the judgment of
the lower courtsis affirmed.
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FACTSAND PROCEDURAL HISTORY

For completeness, we will briefly describe the underlying representation by defendants.
Jacqueline Hodges is the founder, sole shareholder, and Chief Executive Officer of Med-Data
Management, Inc. (“Med-Data’) and its successor entity, HRC Solutions, Inc. This dispute ul-
timately arises out of a 2005 asset sale between Med-Data and a company known as Me-
dAssets, Inc. Med-Data developed software used by hospitals to manage their billing and
medical insurance claims. Med-Data sold the rights to the software to MedAssets, Inc., in ex-
change for an upfront cash payment and a portion of any future sales of the former Med-Data
software, provided a certain minimum threshold was met. On September 25, 2007, MedAssets
informed Hodges it had not met the threshold of sales necessary to trigger additional pay-
ments.

Plaintiffs retained Kirk Reasonover, of the law firm of Reasonover & Olinde, to sue Me-
dAssetsin federal court in Atlanta, Georgia. Reasonover and the Hodges had an ongoing busi-
ness relationship since 1998. The parties agreed to a “blended” fee schedule, meaning the firm
charged a reduced hourly rate in exchange for taking a contingency interest in the case. The
retainer agreement contained the following arbitration clause:

Any dispute, disagreement or controversy of any kind concerning this agreement, the ser-
vices provided hereunder, or any other dispute of any nature or kind that may arise among
us, shall be submitted to arbitration, in New Orleans, Louisiana. Such arbitration shall be
submitted to the American Arbitration Association.

The retainer agreement was dated August 27, 2007, and signed by both Jacqueline and
Stephen Hodges. On December 3, 2007, the Hodges filed a complaint against MedAssets in
the Northern District of Georgia federal court, **3 alleging breach of contract and breach of
the duty of good faith and fair dealing. MedAssets filed a motion to dismiss, citing the binding
*1072 alternative dispute resolution clause in the asset purchase agreement. The court found
the clause only applied to disputes over the amount of the payout, and not to allegations of
breach of the duty of good faith and fair dealing, and denied the motion. Hodges v. MedAssets
Net Revenue Systems, LLC, 2008 U.S. Dist. LEXIS 12254, 2008 WL 476140 (N.D.Ga.2008).

In August 2009, Stephen Hodges approached Kirk Reasonover and asked whether Reas-
onover & Olinde would be open to renegotiating the original retainer agreement. Defendants
agreed, and the parties entered into a “revised fee agreement” based purely on a contingency
fee. The revised fee agreement contained an arbitration clause identical to the one in the ori-
ginal agreement and stated “[b]ecause this agreement involves the acquisition of an additional
interest in your case, and your interests in this transaction are adverse to ours, you should re-
view this agreement with independent counsel.” The Hodges chose not to retain independent
counsel and signed the revised fee agreement on August 31, 2009.

Plaintiffs' claims against MedAssets ultimately failed to survive a motion for summary
judgment. This suit for legal malpractice followed. Defendants filed declinatory exceptions al-
leging improper venue and lack of subject matter jurisdiction based on the binding arbitration
clause.
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The District Court denied defendants exceptions, citing Louisiana Rule of Professional
Conduct 1.8(h)(1), which states: “A lawyer shall not make an agreement prospectively limit-
ing the lawyer's liability to a client for malpractice unless the client is independently represen-
ted in making the agreement.” The court found the mandatory arbitration clause was a pro-
spective limitation of liability and, because the Hodges were not represented by independent
counsel, the arbitration clause was invalid. The court of appeal denied defendants' request for
supervisory **4 writs, Judge Bonin dissenting. We granted writs to address the enforceability
of mandatory arbitration clauses in attorney-client agreements. Hodges v. Reasonover,
12-0043 (La.2/17/12), 82 So0.3d 272.

Applicable Legal Principles

[1] The positive law of Louisiana favors arbitration as a preferred method of alternative
dispute resolution. Aguillard v. Auction Management Corp., 04-2804 (La.6/29/05), 908 So.2d
1, 7. This policy is set forth in the Louisiana Binding Arbitration Law, which states:

A provision in any written contract to settle by arbitration a controversy thereafter arising
out of the contract, or out of the refusal to perform the whole or any part thereof, or an
agreement in writing between two or more persons to submit to arbitration any controversy
existing between them at the time of the agreement to submit, shall be valid, irrevocable,
and enforceable, save upon such grounds as exist at law or in equity for the revocation of
any contract.

LaRev.Stat. § 9:4201

Similarly, the Federal Arbitration Act (“FAA”), 9 U.S.C. 8§ 1 et seq., reflects a“liberal fed-
eral policy favoring arbitration agreements, notwithstanding any state substantive or procedur-
a policies to the contrary.” Moses H. Cone Memorial Hospital v. Mercury Constr. Co., 460
U.S. 1, 24, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983). To the extent that federal and state law dif-
fer, the FAA preempts state law as to any written arbitration agreement in a contract involving
interstate commerce. FIA Card Services, N.A. v. Weaver, 10-1372 (La.3/15/11), 62 So.3d 709,
712; Collinsv. Prudential Ins. Co. of America, 99-1423 (La.1/19/00), 752 So.2d 825, 827.

*1073 [2][3][4] At the same time, agreements between law firms and clients are held to
higher scrutiny than normal commercial contracts because of the fiduciary duties involved.
“The relation of attorney and client is more than a contract. It superinduces a trust status of the
highest order and devolves upon the attorney the **5 imperative duty of dealing with the cli-
ent on the basis of the strictest fidelity and honor.” Teague v. &. Paul Fire and Marine Ins.
Co., 07-1384 (La.2/1/08), 974 So.2d 1266, 1271 (citations omitted). “In no other agency rela-
tionship is a greater duty of trust imposed than in that involving an attorney's duty to his cli-
ent.” Id. An attorney is also bound by the ethical requirements set forth in the Louisiana Rules
of Professional Conduct, which have the force of substantive law. See Succession of Cloud,
530 So.2d 1146, 1150 (La.1988) and citations therein. An attorney-client contract which dir-
ectly violates adisciplinary rule is unenforceable. 1d.

[5][6][7][8] Courts must closely scrutinize attorney-client agreements for signs of unfair-
ness or overreaching by the attorney:
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[A]lthough the basic relationship between client and lawyer may be contractual, that asso-
ciation is nonetheless subject to the inherent authority of this Court to positively affect that
fiduciary relationship through its power to regulate the practice of law.

As we stated in Succession of Wallace, 574 So.2d 348 (La.1991):

This court has exclusive and plenary power to define and regulate all facets of the practice
of law, including the admission of attorneys to the bar, the professional responsibility and
conduct of lawyers, the discipline, suspension and disbarment of lawyers, and the client-
attorney relationship. The sources of this power are this court's inherent judicial power em-
anating from the constitutional separation of powers, the traditional inherent and essential
function of attorneys as officers of the courts, and this court's exclusive original jurisdiction
of attorney disciplinary proceedings. The standards governing the conduct of attorneys by
rules of this court unquestionably have the force and effect of substantive law.

Therefore, any dispute relative to an attorney-client relationship is subject to the close
scrutiny of this Court and is resolved under the codal provisions as illuminated by the [Rules
of Professional Conduct].

Chittenden v. State Farm Mut. Auto. Ins. Co., 00414 (La.5/15/01), 788 So.2d 1140,
1147-8 (citations omitted).

**6 Analysis

[9] Louisiana Rule of Professional Conduct 1.8(h)(1) prohibits a lawyer from
“prospectively limiting the lawyer's liability to a client for malpractice unless the client is in-
dependently represented in making the agreement.” The question of whether an arbitration
clause is a prospective limitation of liability is res nova in Louisiana, but has arisen in other
jurisdictions. The American Bar Association Ethics Committee issued aformal opinion stating
that an arbitration clause does not violate Model Rule of Professional Conduct 1.8(h)(1),
which isidentical to the Louisiana rule, unless some aspect of the arbitration clause limits the
lawyer's substantive liability:

[M]andatory arbitration provisions are proper unless the retainer agreement insulates the
lawyer from liability or limits the liability to which she otherwise would be exposed under
common or statutory law. For example, if the law of the jurisdiction precludes an award of
punitive damages in arbitration but permits punitive damages in malpractice * 1074 lawsuits,
the provision would violate Rule 1.8(h) unless that client is independently represented in
making the agreement.

ABA Formal Ethics Opinion 02—425.

[10] We agree. Unless otherwise limited by the parties contract or the rules of the specific
arbitral tribunal, arbitrators have the power to render whatever relief is justified by the record,
to the full extent provided for by law and equity. “By agreeing to arbitrate a statutory claim, a
party does not forgo the substantive rights afforded by the statute; it only submits to their res-
olution in an arbitral, rather than ajudicial, forum. It trades the procedures and opportunity for
review of the courtroom for the simplicity, informality, and expedition of arbitration.” Mit-
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subishi Motors Corp. v. Soler Chrysler—Plymouth, Inc., 473 U.S. 614, 628, 105 S.Ct. 3346, 87
L.Ed.2d 444 (1985). Provided the arbitrator retains full authority to render an award fully
compensating a client for his injuries, most state ethics committees have held an arbitration
clause is not atrue limitation of an attorney's liability:

**7 An agreement to limit liability is, in substance, an agreement that says that even
though the lawyer errs in fulfilling certain duties to the client, the lawyer will not be liable
to the extent that common and statutory law would otherwise make the lawyer liable. Per-
haps if a particular forum had rules that themselves limited liability, then selection of such a
forum could fairly be said to limit liability indirectly. Or if the arbitration agreement were a
sham, such as an agreement to arbitrate before the lawyer's partner, then one could argue
that its practical effect was to limit liability. Mutually agreed upon arbitration pursuant to
the state and federal acts entail no such liability limiting rules. Nor is an agreement to arbit-
rate before a fair arbitrator selected at the time of the dispute, or appointed by the court, a
sham. The arbitrator to whom resort would be made pursuant to the proposed agreement
thus remains as unlimited as any judge or jury, and perhaps more so, in his or her freedom to
find the lawyer liable, and to award any and all compensation or other damages that a court
could award.

Maine Professional Ethics Commission Opinion 170. Accord, Vermont Advisory Ethics
Opinion 2003-07; Arizona Ethics Opinion 94-05.

Reasonover & Olinde argue this clause does not insulate defendants from liability because
it does not purport to hold the firm harmless, change the standard of care, exclude any cat-
egory of damages, or create any unreasonable procedural requirements which will effectively
prevent plaintiffs from seeking recovery. The agreement specifically calls for the application
of Louisiana substantive law to the arbitral proceedings, meaning the Hodges are entitled to
the same rights and remedies as if the case were being heard in state court.

Plaintiffs admit the arbitration clause places no explicit limitations on defendants' sub-
stantive liability but claim there are unreasonable procedural barriers which may deter clients
from bringing claims in arbitration. Specifically, plaintif'gﬁlcilaim the initial filing fees for the
American Arbitration Association (“AAA™) are $18,800, compared with the roughly $500
fee for filing a petition in **8 Orleans Parish Civil District Court. Plaintiffs contend* 1075 the
substantial upfront costs of AAA arbitration may discourage would-be litigants from filing ar-
bitration claims against their attorneys, thus protecting the attorneys from malpractice liabil-
ity. The Hodges admit they can afford the AAA initial filing fee, but there are many potential
litigants who cannot pay such a significant sum.

FN1. The AAA initia filing fee is determined via a sliding scale; the higher the
plaintiff's demand, the higher the fee. The fees in this case are unusually high because
the Hodges claim seventy million dollars in damages.

Nonetheless, we do not believe the initial filing fee constitutes a “ prospective limitation of
liability” under the meaning of Rule 1.8(h)(1). We note the AAA allows parties whose inc'c_lmg
is below 200% of the federal poverty guidelines to seek a waiver of the initial filing fees,
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and the arbi tE?{I%r, in his discretion, may apportion the arbitration expenses at the close of the
proceedings.

FN2. See “Administrative Fee Waivers and Pro Bono Arbitrators,” available at http://
www. adr. org/ aaal Show PDF? doc= ADRSTG__ 004098 (visited June 13, 2012).

FN3. AAA Commercial Arbitration Rule 49: “The filing fee shall be advanced by the
party or parties making a claim or counterclaim, subject to final apportionment by the
arbitrator in the award. The AAA may, in the event of extreme hardship on the part of
any party, defer or reduce the administrative fees.” See also Christopher R. Drahozal,
Arbitration Costs and Forum Accessibility: Empirical Evidence, 41 U. Mich. JL. Re-
form 813, 818-19 (2008).

It is an unfortunate reality that litigation can be a costly endeavor, whether in state court,
federal court, or arbitration. Initial filing fees are only a small part of the costs associated with
high-stakes commercial litigation. Indeed, comparatively low cost is often touted as one of the
primary benefits of arbitration over litigation. Arbitration generally provides for streamlined
discovery, little to no motion practice, and flexible procedure, all of which may potentially
save significant amounts of time and money and thus recoup the initial filing costs. See
Drahozal, supra note 3, at 815, 829-31. Given these factors, we cannot say the overall costs of
arbitration will be so clearly burdensome to the client as to constitute an effective limit of li-
ability. See Green Tree Fin. Corp.—Alabama v. Randolph, 531 U.S. 79, 121 S.Ct. 513, 148
L.Ed.2d 373 (2000) (“[W]here, as here, a party **9 seeks to invalidate an arbitration agree-
ment on the ground that arbitration would be prohibitively expensive, that party bears the bur-
den of showing the likelihood of incurring such costs.”)

Our holding is in accord with the recent federal Fifth Circuit decision of Ginter ex rel.
Ballard v. Belcher, Prendergast & Laporte, 536 F.3d 439 (5th Cir.2008). Paul and Lisa
Ginter, amarried couple from South Carolina, hired Fred Belcher, a Baton Rouge attorney, for
assistance in adopting a child. After the adoption, the Ginters discovered the child suffered
from fetal alcohol syndrome. The Ginters sued Belcher in federal court based on alleged neg-
ligent and intentional misrepresentations regarding the health of the birth mother and his fail-
ure to thoroughly investigate the infant's health as promised. Belcher filed a motion to dis-
miss, as the retainer agreement required any lawsuit between the parties to be filed solely in
the 19th Judicial District Court. Id. at 440-41.

[11] The Ginters argued the forum selection clause violated L ouisiana Rule of Professional
Conduct 1.8(h)(1) because it mandated a “hometown” forum which they believed would be
unfairly favorable to Belcher, as a local attorney. The Fifth Circuit rejected this argument:
“Louisianalaw is silent on the contours of what constitutes limiting malpractice liability. Nev-
ertheless, we have some conceptual difficulty *1076 in stretching the concept of limiting liab-
ility to cover situations where an attorney selects a forum where he or she might have some
conceivable advantage.” 1d. at 442. While some forum selection clauses may be so onerous to
the client as to effectively act as alimit of the attorney's liability, this did not apply where the
clause called for a presumptively neutral forum:
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A mandatory-arbitration clause (or any forum-selection clause) might in a particular case
give the lawyer an advantage over the client. But a clause that has only the possibility of re-
ducing by some small percent the chances of an attorney's being found liable is categorically
different from a clause that truly limits liability—for example, a clause that either directly
**10 limits liability (e.g., a hold-harmless clause) or a clause that so handicaps a client in a
malpractice suit as to be a practical limitation on liability (e.g., a clause requiring suit to be
filed within days of the malpractice's occurring)....

[W]e can distill a general rule that including a forum-selection clause into an attorney-cli-
ent agreement is usually not a limitation on malpractice liability. Instead, it is only alimita-
tion when the selected forum has rules expressly limiting liability or if litigating in that for-
um would be so unfair asto be a practical limitation on liability.

|d. at 443-44.

We agree with this reasoning. An arbitration clause does not inherently limit or alter either
party's substantive rights; it simply provides for an alternative venue for the resolution of dis-
putes. The AAA is a well-known alternative dispute resolution organization, and there is no
evidence that arbitration conducted in accordance wiMAA rules, before AAA-approved ar-
bitrators, would be presumptively unfair or biased. In summary, a binding arbitration
clause between an attorney and client does not violate Rule of Professional Conduct 1.8(h)
provided the clause does not limit the attorney's substantive liabil ity,lﬂ{I%vi desfor a**11 neut-
ral decision maker, and is otherwise fair and reasonable to the client.

FN4. Louisiana law provides a judicial remedy if, after the arbitration is concluded,
either party believes the arbitrator was not fair and impartial. A court may vacate an ar-
bitration award in certain limited circumstances:

A. Where the award was procured by corruption, fraud, or undue means.

B. Where there was evident partiality or corruption on the part of the arbitrators or
any of them.

C. Where the arbitrators were guilty of misconduct in refusing to postpone the hear-
ing, upon sufficient cause shown, or in refusing to hear evidence pertinent and mater-
ial to the controversy, or of any other misbehavior by which the rights of any party
have been prejudiced.

D. Where the arbitrators exceeded their powers or so imperfectly executed them that
amutual, final, and definite award upon the subject matter submitted was not made.

La Rev.Stat. § 9:4210.

FN5. Cf. Lafleur v. Law Offices of Anthony G. Buzbee, P.C., 06-466 (La.App. 1 Cir.
3/23/07), 960 So.2d 105, 113. Defendant attorney drafted a unilateral arbitration clause
which applied only to the client while allowing the attorney to seek judicial remedies.
The clause also required the client to pay all costs of arbitration even if he was the pre-
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vailing party. This provision was held unconscionable.

[12] Our analysis, however, does not end here. The Hodges also urge this Court to find the
arbitration clause unenforceable because Reasonover & Olinde did not adequately disclose the
full scope of the arbitration clause and the potential consequences of agreeing to binding arbit-
ration.

*1077 An attorney's fiduciary duties include the duties of candor and loyalty in all deal-
ings with a client. The duty of candor requires alawyer to “explain a matter to the extent reas-
onably necessary to permit the client to make informed decisions regarding the representa-
tion.” ABA Model Rule of Professional Conduct 1.4(b); see also Louisiana Rule of Profes-
sional Conduct 1.4(b)(“The lawyer shall give the client sufficient information to participate
intelligently in decisions concerning the objectives of the representation and the means by
which they are to be pursued.”) The duty of loyalty forbids a lawyer from taking any action in
his own self-interest which would have an adverse effect on the client. See Comment to ABA
Model Rule of Professional Conduct 1.7.

Inherent in these duties is the principle that an attorney cannot take any action adversely
affecting the client's interest unless the client has been fully apprised, to the extent reasonably
practicable, of the risks and possible consequences thereof—that is, the client must give in-
formed consent. Louisiana Rule of Professional Conduct 1.0(e) defines “informed consent” as
consent given after a “lawyer has communicated adequate information and explanation about
the material risks of and reasonably available alternatives to the proposed course of conduct.”
In the context of attorney-client arbitration clauses, this means the lawyer has an obligation to
fully explain to the client the possible consequences of **12 entering into an arbitration
clause, including the legal rights the client gives up by agreeing to binding arbitration.
Without clear and explicit disclosure of the consequences of a binding arbitration clause, the
client's consent is not truly “informed.” Accord, ABA Formal Ethics Opinion 02—425 (The cli-
ent must be “fully apprised of the advantages and disadvantages of arbitration” in order to
“make an informed decision about whether to agree to the inclusion of the arbitration provi-
sion”); Oklahoma Bar Association Legal Ethics Committee Opinion 312 (2000)(“consent can-
not be knowing without disclosure of the material differences between arbitration and litiga-
tion.”)

Louisiana law has long required attorneys to fully disclose all risks to the client before en-
tering into a contract with the potential to negatively affect the client's rights. See Teague v.
S. Paul Fire and Marine Ins. Co., 07-1384 (La.2/1/08), 974 So.2d 1266, 1273; Plaguemines
Parish Commission Council v. Delta Dev. Co., Inc., 502 So.2d 1034, 1040 (La.1987). Thisis
certainly the case with binding arbitration clauses, which affect the client's rights to ajury and
appeal. Attorneys, by virtue of their legal education and training, have an advantage over cli-
ents, who may not understand the arbitration process and the full effects of an arbitration
clause. At a minimum, the attorney must disclose the following legal effects of binding arbit-
ration, assuming they are applicable:

» Waiver of theright to ajury trial;
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» Waiver of the right to an appeal;

« Waiver of the right to broad discovery under the Louisiana Code of Civil Procedure and/or
Federal Rules of Civil Procedure;

* Arbitration may involve substantial upfront costs compared to litigation;

» Explicit disclosure of the nature of claims covered by the arbitration clause, such as fee
disputes or malpractice claims;

« 13The arbitration clause does not impinge upon the client's right to make a disciplinary
complaint to the appropriate authorities;

» The client has the opportunity to speak with independent counsel before signing the con-
tract.

*1078 Given these principles, we find Reasonover & Olinde failed to make the necessary
full disclosures to the Hodges. The arbitration clause did not specifically enumerate the types
of disputes it was meant to cover, including malpractice claims. Defendants never mentioned
mal practice while negotiating the contract, and Stephen Hodges testified that, to his under-
standing, the arbitration clause was only intended to cover fee disputes: “I was not even con-
templating malpractice. It was not even considered. We didn't even know to ask the ques-
tion.... We assumed that it was an arbitration of fees. And | would say again that we had aten
year relationship with Kirk Reasonover and paid him. And | will tell you that we had no fee
disputes in ten years, so it seemed largely inconsequential.” Although the fee agreement does
advise the Hodges of their right to speak with independent counsel, it does not warn of the
waiver of theright to ajury trial, the right to appeal, and the right to broad discovery.

Defendants argue these disclosures were unnecessary because the Hodges are sophistic-
ated businesspeople who understood the effects of arbitration, as the applicability of an arbit-
ration clause was a major issue in the Hodges' lawsuit against MedAssets. We decline to find
the extent of an attorney's fiduciary duty depends on the sophistication of the client. To do so
would create two classes of clients and implicitly hold that WeII-educatedFl%si ness-savvy cli-
ents are somehow less deserving of an attorney's full candor and loyalty. This rule would
be directly **14 contrary to the high ethical standards set forth in the Rules of Professional
Conduct and repugnant to Louisiana public policy. Thus, the Hodges' alleged sophistication
and familiarity with arbitration are irrelevant; they are entitled to the same warnings and dis-

closures as any client.

FN6. See Mayhew v. Benninghoff, 53 Cal.App.4th 1365, 1368, 62 Cal.Rptr.2d 27
(1997)(Court “baffled” by defendant attorney's argument that “ethical responsibilities
are lessened because he was dealing with a client who is very wealthy” and “highly
schooled in business affairs.”)

Conclusion
In summary, we find arbitration clauses in attorney-client agreements may be enforceable,
provided the contract does not limit the attorney's substantive liability, is fair and reasonable
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to the client, and does not impose any undue procedural barrier to a client seeking relief.
However, an attorney must make full and complete disclosure of the potential effects of an ar-
bitration clause, including the waiver of a jury trial, the waiver of the right to appeal, the
waiver of broad discovery rights, and the possible high upfront costs of arbitration. The con-
tract must explicitly list the types of disputes covered by the arbitration clause, e.g., legal mal-
practice, and make clear that the client retains the right to lodge a disciplinary complaint. Be-
Ezf\\l[l?e those requirements were not met in this case, the arbitration clause is not enforceable.

FN7. Plaintiffs raise an alternate argument based on peremption. Plaintiffs urge, given
this Court's holding in Reeder v. North, 97-0239 (La.10/21/97) 701 So.2d 1291, the
strict peremptive periods for legal malpractice claims cannot be interrupted or suspen-
ded by the filing of a petition for arbitration. Thus, plaintiffs are effectively prevented
from taking advantage of arbitration lest their claims become perempted during the
course of the arbitration. Defendants counter that the Federal Arbitration Act preempts
any state law which would prevent the parties from enforcing a valid arbitration clause
and award. Although this Court may eventually be called upon to resolve this apparent
conflict, no peremption defense has been raised, so the issue is not currently ripe for
decision.

*1079 The judgment of the lower courts is affirmed, and the matter is remanded to the dis-
trict court for further proceedings.

AFFIRMED AND REMANDED.

KIMBALL, Chief Justice, dissents with reasons.
JOHNSON, Justice, concursin result.
VICTORY, Justice, dissents and assigns reasons.
WEIMER, Justice, concurs and assigns reasons.

KIMBALL, C.J., dissenting with reasons.

| agree with the majority insofar as it states an attorney has a duty to ensure his or her cli-
ent understands the consequences of an agreement to which the client will be bound, particu-
larly when the agreement is between the attorney and the client. However, | find the laws of
this State, including the Louisiana Rules of Professional Conduct, do not require the specific
disclosures of information mandated by the majority. While | think the Rules of Professional
Conduct could be amended to include such requirements, | do not believe the rules pro-
nounced by the majority should apply retroactively to an attorney who has no prior notice of
such disclosure requirements.

Therefore, | respectfully dissent.

VICTORY, J., dissenting.

While | agree with the magjority's finding that a binding arbitration clause between and at-
torney and client is enforceable, | dissent from the holding that the arbitration clause in this
case is unenforceable because the attorney did not adequately disclose the full scope of the ar-
bitration clause and the potential consequences of agreeing to binding arbitration.
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The fee agreement, negotiated extensively between attorney and client, contained the fol-
lowing arbitration clause:

Any dispute, disagreement or controversy of any kind concerning this agreement, the ser-
vices provided hereunder, or any other dispute of any nature or kind that may arise among
us, shall be submitted to arbitration, in New Orleans, Louisiana. Such arbitration shall be
submitted to the American Arbitration Association.

Further, the agreement stated “[b]ecause this agreement involves the acquisition of an ad-
ditional interest in your case, and your interests in this transaction are adverse to ours, you
should review this agreement with independent counsel.” The client chose not to retain inde-
pendent counsel and signed the fee agreement.

There is a strong presumption favoring the enforceability of arbitration clauses, both under
federal and Louisianalaw. As this Court stated in Aguillard v. Auction Mgmt. Corp., 04—2804
(La.6/29/05), 908 So.2d 1, 18:

... even when the scope of an arbitration clause is fairly debatable or reasonably in doubt, the
court should decide the question of construction in favor of arbitration. The weight of this
presumption is heavy and arbitration should not be denied unless it can be said with positive
assurance that an arbitration clause is not susceptible of an interpretation that could cover
the dispute at issue. Therefore, even if some legitimate doubt could be hypothesized, this
Court, in conjunction with the Supreme Court, requires resolution of the doubt in favor of
arbitration.

The Federal Arbitration Act further establishes that, as a matter of preemptive federal law,
any doubts concerning the scope of arbitrable issues should be resolved in * 1080 favor of ar-
bitration, whether the issue at hand is the construction of the contract language itself or an al-
legation of waiver, delay, or alike defense to arbitrability. Moses H. Cone Memorial Hosp. v.
Mercury Constr. Corp., 460 U.S. 1, 24-25, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983).

The arbitration clause signed by the parties is plain and simple, covering “any dispute,”
which, according to the above rules regarding interpretation and enforceability of arbitration
clauses, covers malpractice claims. However, in spite of the clear language of the clause, the
attorney's express advice to the client to “review this agreement with independent counsel,”
and the client's testimony that he knew the agreement contained an arbitration clause and that
he was advised to consult with independent counsel before signing it, the majority invalidates
the clause finding lack of informed consent. In so doing, the majority expands upon an attor-
ney's disclosure duty, and, for the first time, specifies a long list of disclosures an attorney
must make before an arbitration clause will be enforceable. Of course | recognize the import-
ance of an attorney's loyalty to his clients and his disclosure duties, but in this case the clause
could not be more clear and the attorney advised the client to seek independent counsel before
signing the agreement because some of their interests may be adverse. To essentially enact
new disclosure rules to apply retroactively in this case is unfair and unnecessary, because in
my view the attorney did all that was required of him under the law.

For the above reasons, | respectfully dissent.
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WEIMER, J., concurring.

| agree that the arbitration clause considered in this matter cannot be enforced to preclude
the former clients' malpractice lawsuit. However, | respectfully disagree to the extent the
opinion suggests that other arbitration clauses may be enforceable so long as certain disclos-
ures are made. Because of the time limitations currently applicable to malpractice claims
against attorneys, there exists a potential peremptive trap which can cause a client's claim to
be extinguished if brought to arbitration, although the claim would have been timely if filed as
a lawsuit. The existence of such a trap, described further below, cannot be cured by disclos-
ures in an attorney's retainer agreement. Consequently, an arbitration clause addressing mal-
practice cannot satisfy the fairness and reasonableness requirements correctly identified by the
majority.

The timeliness of a malpractice claim is measured by La. R.S. 9:5605, which provides in
pertinent part:

A. No action for damages against any attorney at law duly admitted to practice in this
state, any partnership of such attorneys at law, or any professional corporation, company, or-
ganization, association, enterprise, or other commercial business or professional combina-
tion authorized by the laws of this state to engage in the practice of law, whether based upon
tort, or breach of contract, or otherwise, arising out of an engagement to provide legal ser-
vices shall be brought unless filed in a court of competent jurisdiction and proper venue
within one year from the date of the alleged act, omission, or neglect, or within one year
from the date that the alleged act, omission, or neglect is discovered or should have been
discovered; however, even as to actions filed within one year from the date of such discov-
ery, in all events such actions shall be filed at the latest within three years from the date of
the alleged act, omission, or neglect.

*1081 La R.S. 9:5605(A). This measure of timelinessis a peremptive-not prescriptive-peri-
od of time. See La. R.S. 9:5605(B). As peremptive periods, the limitations periods described
in La. R.S. 9:5605(A) “may not be renounced, interrupted, or suspended.” See La. R.S.
9:5605(B) quoting La. C.C. art. 3461. Because peremption cannot be interrupted, if arbitration
is not concluded within the peremptive period, an attorney might assert that any malpractice
claim is extinguished.

Therein lies the trap. Even if an arbitration claim were timely when arbitration was initi-
ated, if no arbitral award to the client is made within one year from initiating the arbitration or
three years from the attorney's act of alleged malpractice, then the arbitrator (or a court called
upon to confirm any award to the client) under a literal interpretation of Louisiana's peremp-
tion law would likely find that any right to recover had been extinguished. Whether there was
any delay attributed to the arbitrator or to the attorney would be immaterial.

This court already addressed, in Reeder v. North, 97-0239 (La.10/21/97), 701 So.2d 1291,
a somewhat similar situation-namely a client's delay in filing a lawsuit when the delay was re-
portedly attributable to thEﬁHorney. After noting that “nothing may interfere with the running
of a peremptive period,” this court ruled that even though the client urged that his attor-
ney's efforts for a time concealed the effects of earlier malpractice, if the maximum perempt-
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ive period of three years has expired before the client brings a lawsuit, then the client's claim
is nevertheless time-barred. See Reeder, 97-0239 at 7-12, 701 So.2d at 1296-99.

FN1. Reeder, 97-0239 at 12, 701 So.2d at 1298, quoting Hebert v. Doctors Memorial
Hospital, 486 So.2d 717, 723 (La.1986).

This court also recently ruled that if aformer client seeks relief in the wrong venue, such
isfatal for alegal malpractice claim if it isfound that the claim was not lodged (or returned if
transferred) to a proper forum within the peremptive period of one year. See Land v. Vidrine,
10-1342, pp. 9-10 (La.3/15/11), 62 So.3d 36, 42. Therefore, because peremption cannot be
stopped without fulfilling conditions described by statutory law (such as filing a lawsuit in a
court of competent jurisdiction and proper venue under La. R.S. 9:5605(A)), the trap of losing
aclaim isinescapable if initiating an arbitration does not satisfy the statutory law of peremp-
tion.

The Louisiana Civil Code provides that the initiation of an arbitration will satisfy pre-
scriptive periods, but the Code is silent on this topic regarding peremptive periods. See La.
C.C. art. 3105 (entitled “Duration of power of arbitrators; prescription”) which in section (B)
provides that “[p]rescription is interrupted as to any matter submitted to arbitration from the
date of the submission and shall continue until the submission and power given to the arbitrat-
ors are put at an end.” Book 11, Title X1X of the Louisiana Civil Code, entitled “Of Arbitra-
tion” does not mention, however, peremptive periods. Consequently, just as a lawsuit filed in
a wrong venue can be dismissed if not transferred back to the proper venue within the per-
emptive period of one year, because the Civil Code has no mechanism to prevent the running
of peremption in connection with a matter that has been submitted to arbitration, an arbitration
not concluded within one year cannot yield an award favorable to the client. Either the arbit-
rator may find that “peremption ... extinguishes or destroys the *1082 [claimant's] right” to re-
covery after the peremptive period has run ( Reeder, 97-0239 at 12, 701 So.2d at 1298), or
even if the arbitrator issues an award favorable to the client, a court may refuse to enforce the
award. See FIA Card Services, N.A. v. Weaver, 10-1372, p. 5 (La.3/15/11), 62 S0.3d 709, 712
(“For an arbitral award to be made enforceable by law, it must first be confirmed by a
court.”).

In an effort to show that their arbitration clause is fair and reasonable to their former cli-
ents and does not contain a time trap resulting in the extinguishment of any right for the
former clients to recover, defendants in the instant case argue that Louisiana's law on peremp-
tion is preempted by the Federal Arbitration Act (FAA). If the time limitations of La. R.S.
9:5605 are preempted by the FAA, then a former client's claim would not be extinguished
after the elapse of one year from initiating arbitration. While there is much equitable allure to
that argument, there is little direct legal authority to support it. Instead, much persuasive au-
thority suggests that under the law as it currently stands, L ouisiana's peremption statute would
apply to an arbitration governed by the FAA.

For example, because “[t]lhe FAA contains no express pre-emptive rll_rﬁ\gsion” FN2 and be-
cause the FAA contains no limitations period for initiating arbitration, it appears the fol-
lowing jurisprudential principle would call for application of Louisianas peremptive period:
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“When a federal statute fails to specify a limitations period within which federal clams may
be brought, the courts usually borrow the most analogous period under state law.” Robinson v.
Pan American World Airways, Inc., 777 F.2d 84, 86 (2nd Cir.1985). See also 3 THOMAS H.
OEHMKE, COMMERCIAL ARBITRATION 8§ 49:8 (2008) (“A state statute of limitations
can bar an arbitration claim (otherwise governed by the FAA).”).

FN2. Volt Information Sciences, Inc. v. Board of Trustees of Leland Sanford Junior
University, 489 U.S. 468, 477, 109 S.Ct. 1248, 103 L.Ed.2d 488 (1989)

FN3. See generally, 9 U.S.C. 88 1-16; compare Id. § 12 (“Notice of a motion to va-
cate, modify, or correct an award must be served upon the adverse party or his attorney
within three months after the award is filed or delivered.”). Thus, the FAA provides a
time limitation for contesting an award, but does not dictate a time limitation for initi-
ating arbitration.

Moreover, there is always the likelihood that an arbitration involving a Louisiana client
and a Louisiana lawyer involves strictly intrastate—not interstate—commerce and could not
be governed by the FAA in the first place; hence, Louisiana law could in no way be preemp-
ted. See, e.g., Evangeline Telephone Co., Inc. v. AT & T Communications of South Central
Sates, Inc., 916 F.Supp. 598, 600 (W.D.La.1995) (ruling that because a party to a contract
seeking to vacate an arbitration award did not allege that an arbitration agreement involved in-
terstate commerce such as was required to bring claim under the FAA, the court could not ap-
ply the FAA and could not consider the party's argument that the FAA preempted Louisiana
law).

In conclusion, and without a finite resolution to the interplay between peremption and ar-
bitration, | cannot find that an arbitration clause within a retainer agreement is fair and reason-
able to the extent the arbitration clause is invoked for a malpractice claim. | also believe such
a resolution requires legislative enactment. As this court has previously noted, “The Legis-
lature was aware of the pitfallsin [the malpractice] statute but decided, within its prerogative,
to put a three-year absolute limit on a person's right to sue for legal * 1083 mal practice, just as
it would be within its prerogative to not allow legal malpractice actions at all.” Reeder,
97-0239 at 9, 701 So.2d at 1297. If the legislature wishes to allow the initiation of an arbitra-
tion to be the functional equivalent of filing alawsuit in a court of proper jurisdiction and ven-
ue, then just as La. C.C. art. 3105(B) provides that the initiation of an arbitration will satisfy
prescriptive periods, the legislature could amend the law.

La,2012.
Hodges v. Reasonover
103 So.3d 1069, 2012-0043 (La. 7/2/12)
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